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Defendants-Appellants.

BRIEF OF RESPONDENTS

NATURE OF THE CASE

This action, brought by two Salt Lake County taxpayers
against Salt Lake County, et al., challenges the practice of
employing relatives of Salt Lake County justices of the
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peace as Deputy Salt Lake County Clerks to serve in the Salt
Lake County Justice of the Peace Court System.

The plaintiffs-

respondents seek a judicial interpretation of the language
of Article VIII, Section 15 of the Constitution of Utah as
applied to said practice and further seek a termination of
said practice.

II
DISPOSITION IN LOWER COURT

The lower court denied defendantsf-appellantsf motion
for summary judgment and granted plaintiffsf-respondentsf
motion for summary judgment directing the defendants to
terminate the employment of certain relatives as Deputy
County Clerks and declaring their employment to be contrary
to the Utah Constitution.

Ill
RELIEF SOUGHT ON APPEAL

Plaintiffs-respondents seek affirmance of the lower
court's decision.

IV
STATEMENT OF FACTS

On December 1, 1975, the Board of Salt Lake County
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Commissioners adopted a program abolishing the traditional
method of paying Salt Lake County justices of the peace a
fee for each case disposed of.

The new program called for

the salarying of the local Salt Lake County justices of the
peace, placing their employee clerks on the county payroll,
and absorbing all of the overhead costs of the various
precinct courts.

Under this new system the ten precinct

courts only partially maintained their distinct nature as
separate courts and were "combined11 for the purpose of
administrative efficiency and cost savings.
On January 14, 1976, the Board of Salt Lake County
Commissioners approved the personnel action of the Salt Lake
County Clerk in hiring certain clerks to work as clerks of
the Justice of the Peace Courts in Salt Lake County.

This

action included hiring five wives and two daughters-in-law
of local justices of the peace who had previously worked as
clerks in the precinct courts of the related justice of the
peace.

At the time of the filing of this action in the

court below, none of the employed relatives had been administered
the requisite merit system examinations for their clerk
positions.
Legal action was brought in the court below by two Salt
Lake County residents and taxpayers challenging the employment
as precinct court clerks of these relatives of Salt Lake
County justices of the peace.
At the time the action was filed all of the aforesaid
relatives of the justices of the peace were assigned as
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clerks to the precinct courts in which the related justice
of the peace presided.

The parties to the action stipulated

at the hearing on the motions for summary judgment to certain
facts, which included that defendants had taken steps in
certain cases to have the aforesaid relatives assigned to
serve in precinct courts in which the related justice of
the peace did not preside.

V
ARGUMENT
POINT I

THE IMPORT AND INTENT OF ARTICLE VIII,
SECTION 15 OF THE UTAH CONSTITUTION
ARE CLEAR AND WERE PROPERLY APPLIED
BY THE COURT BELOW.

Article VIII, Section 15 of the Constitution of Utah
provides:
"Sec. 15. [Judges shall not appoint relatives to
office.]
No person related to any judge of any court by
affinity or consanguinity within the degree of first
cousin, shall be appointed by such court or judge to,
or employed by such court or judge in any office or
duty in any court of which such judge may be a member.'1
This provision of the constitution should be looked at
as a whole and in light of the general purposes it was
intended to serve, and should be interpreted as to accomplish
those objectives.
972 (1965).

Andrus v. Allred, 17 U.2d 106, 404 P.2d
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The only substantial question in interpreting the
provision is what constitutes being Memployed by such court".
Prior to December 1, 1975, the ten Salt Lake County
precinct courts were each independent entities.

The justices

were responsible for the hiring of their own clerks as well
as all of the administrative duties of Operating their
courts.

Prior to that date, five wives and two daughters-

in-law of Salt Lake County justices of the peace were selected,
appointed and employed by their respective related justice
to serve as clerks in the relative's prfecinct court.
Such practice was directly contrary to the foregoing
Constitutional provision.

As of December 1, 1975, the facts

changed ever so slightly and now the appellants claim the
Constitutional provision is inapplicable.
On December 1, 1975, Salt Lake County adopted a program
abolishing the traditional method of paying Salt Lake County
justices of the peace a fee for each c^se disposed of.

The

new program called for the salarying o£ the local Salt Lake
County justices of the peace, placing their employee clerks
on the county payroll, and absorbing all of the overhead
costs of the various precinct courts.
On January 14, 1976, the Salt Lake County Clerk hired
certain clerks to work as clerks of th£ justice of the peace
courts in Salt Lake County.

This action included hiring

five wives and two daughters-in-law of local justices of the
peace who had previously worked as cletks in the precinct
courts of the related justice of the p^ace.
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The appellants now contend that the related employees
are not employees of the judge or the precinct court but are
employees of Salt Lake County and thus do not fall under the
Constitutional prohibition.
Black's Law Dictionary (4th Ed.) defines EMPLOYEE as
follows:
Generally, when person for whom services are
performed has right to control and direct individual
who performs services not only as to result to be
accomplished by work but also as to details and means
by which result is accomplished, the individual subject
to direction is an "employee". Young v. Demos, 70
Ga.App. 577,28 S.E.2d 891, 893.
A clerk of a court is under the direct supervision of
the judge presiding in that court.

The same considerations

applied by this Court in Heder vs The State of Utah, et al,
Case No. 14180 (decided May 18, 1976) regarding a court
reporter would apply to a court clerk.

Just as in the case

of a court reporter, there is a need for a personal, confidential
and compatible relationship between a judge and a court
clerk.

If a justice of the peace desired that a certain

clerk not work in that judge's precinct court, that clerk
would be terminated or transferred.

A justice of the peace

is responsible for the day to day supervision of clerks in
his court.

The functions of a clerk in a precinct court are

often to perform duties which are required by statute to be
performed by the justice.

See U.C.A. Section 78-5-17 (1953)

which requires the justice to keep an index to his docket.
Utah statute (U.C.A. Section 78-4-13 (1953)) directs that
the presiding judge of a city court shall "supervise the
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work of the clerk of the court11.
Utah statute grants every court of the state the power
To control in furtherance of justice the conduct of its
ministerial officers,... (U.C.A Section 78-7-5 (5)(1953)).
The foregoing establish that a couift clerk is an
"employee" of the court or judge to whidh the clerk is
responsible.
The fact that the Clerk of the Utah Supreme Court
receives his paycheck from the State of Utah does not mean
that the Clerk is "employed" by the Statpe and not by the
Supreme Court.

The fact that the related clerks are now on

the county payroll does not end their v^ry direct responsibility
to the court and judge to which they are assigned.
One obvious purpose for which the prohibition of Article
VIII, Section 15 of the Utah Constitution was enacted was to
prevent a judge of this state from hirihg an incompetent
relative as an employee of the court of which he is a
member, and paying the incompetent relative with public
monies.

The potential for thus abusing the public trust is

obvious.
A second purpose for the prohibition is to maintain the
internal "checks and balances" within tljie court between the
judge and the other court employees.

A court clerk has

certain responsibilities of office; the$e are defined by
statute for City Courts (U.C.A. Section 78-4-12), District
Courts (U.C.A. Section 17-20-2) and the Utah Supreme Court
(U.C.A. Sections 78-2-8 and 9).

There ^re further responsibilitie!
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of clerks set forth in the Utah Rules of Civil Procedure
(e.g. Rules 77 and 79). Upon the non-attendance of a judge
at a regular session of court, a clerk, pursuant to U.C.A.
Section 78-7-1 (1953) has a statutory obligation to adjourn
the court and follow a set procedure.

The clerk must perform

these duties without limitation, restriction or any outside
influences.
The close family relationship between a husband and
wife, or between relatives within the degree of first cousin,
may give rise to undue or improper influence.

For instance,

if a clerk is required to take certain action that might not
comport with the interests or desires of the judge, the fact
that the judge and clerk are husband and wife would influence
the clerk's decision to act.

A case might arise where,

a clerk in the justice court would be required to transmit
records of certain convictions to a state agency, and the
judge fails or declines to prepare the convictions for
transmittal.

An independent non-related clerk would more

readily seek outside assistance and attempt to comply with
the requirement, than would a related clerk, who would not
want to offend her husband, the judge, by reporting his nonfeasance.
Close family ties might also inhibit a judge from
reporting the incompetence or non-feasance of a related
clerk who failed to perform the statutory duties of office.
The possible improper or undue influence caused by
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nepotism and family ties is a strong and substantial justification
for the Constitutional prohibition of employment of relatives
within the judiciary.
A court clerk is an

,f

employeetf of the judge and court

to which that clerk is assigned no mattpr who actually hired
the clerk and from whence comes the paycheck of the clerk.
The provisions of Article VIII, Section 15, were broadly
and correctly interpreted by the court below to prohibit the
employment of relatives as clerks withiti the Salt Lake
County Precinct Court System.

POINT II
EMPLOYMENT OF RELATIVES BY A JUDGE
VIOLATES THE CODE OF JUDICIAL CONDUCT
OF THE STATE OF UTAH.

Canon 2 of the Code of Judicial Conduct as adopted by
the Supreme Court of Utah, March 1, 1974, provides
A Judge Should Avoid Impropriety ^nd the Appearance of
Impropriety in All His Activities.
Canon 1 of the Code of Judicial Cqnduct as adopted by
the Supreme Court of Utah, March 1, 1974, provides
A Judge should Uphold the Integrity and Independence of
the Judiciary.
The employment by a judge of a close relative to serve
as a paid ministerial officer of the cc}urt creates the
appearance of impropriety and raises questions as to the
independence of that court and possibly influences by the
relatives.
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The judiciary and the members thereof must be beyond
reproach; there must never be any question about the independence
or propriety of the judiciary and the members thereof.
The fact that the framers of the Utah Constitution saw
fit to Constitutionally prohibit employment of relatives by
judges indicates the gravity of their concern.

The fact

that the plaintiffs instituted this action in the court
below establishes that certain people question the propriety
of the actions of the judiciary in the employment of relatives.
The Constitutional provision in question and the
defendants' conduct must be interpreted in light of the
first two canons of the Code of Judicial Conduct, and must
be interpreted and construed so as to bar the employment of
close relatives by judges.

POINT III
THE NEWLY CREATED SALT LAKE COUNTY JUSTICE
OF THE PEACE PRECINCT COURT SYSTEM CONSTITUTES
ONE COURT AND NO RELATIVE OF ANY JUSTICE
SHOULD BE EMPLOYED WITHIN THAT COURT.

The new Salt Lake County Justice of the Peace Precinct
Court System is one court.

All of the administrative functions

of the court are handled under the direct supervision of the
Salt Lake County Clerk's Office.

The precinct courts have

county-wide jurisdiction on civil matters.

The courts are

being moved into shared joint facilities where several
justices will share the same clerical staff and same building.
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The creation of this new unified County Precinct Court
System means that a relative of a justice within the degree
of first cousin cannot be employed within the court system.
Reference is again made to U.C.A. Section 78-7-5(5)
(1953) which provides that every court jLn the state has the
power
To control in furtherance of justice the conduct of its
ministerial officers. . .
This statutory provision gives a justice of the peace the
power to control every ministerial officer of the court of
which he is a member.

Thus a clerk working in a shared

joint facility would be responsible to every justice within
that precinct court facility.
Article VIII, Section 15 should be interpreted to
preclude the employment as clerks of the proscribed relatives
within the newly created Salt Lake County Precinct Court
System.

POINT IV
THE PROVISIONS OF THE STATUTE ON NEPOTISM
DO NOT AID IN THE INTERPRETATION OF
ARTICLE VIII, SECTION 15.

The appellants cite as an aid for the Court's interpretation
of the Constitutional provision, U.C.A. Section 52-3-1
(1953) the state's nepotism statute,

that statute uses the

word employ; it is clear from our discussion above that a
clerk of a court is an "employee1' of tfyat court and the
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judge thereof.

The appellants further recite exceptions to

the statutory nepotism provisions: (1) where there has been
compliance with the civil service laws or the merit system
laws, and (2) when the employee is the only person available.
The cited statute, of course, does not control but is
subjugated to the Utah Constitutional provision.

There are

no exceptions in the Utah Constitutional proscriptions of
Article VIII, Section 15.

" Shall not employ11 as set forth

therein means shall not employ; there is no exception for
part-time or temporary employment, or the merit system, or
unique employees.
At the time of the filing of this action, none of the
related clerk employees had been administered the requisite
merit system examination and were thus not merit system
employees.
If the positions of clerks in the justice of the peace
courts were subject to evaluation by a merit system examination,
then there are clearly other people (anyone else that passes
the test) capable of performing the job.

Thus the second

allegedly analogous exemption of the state nepotism statute
(uniqueness) fails to apply in this case.

VI
CONCLUSION

It is respectfully submitted that the language and
intent of Article VIII, Section 15 of the Constitution
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precludes and prohibits the employment by the Salt Lake
County Clerk of relatives within the degree of first cousin,
including wives and daughters-in-law of justices of the
peace, to serve as court clerks in the precinct court of the
related justice of the peace, and further that the Constitutional
provision precludes and prohibits the employment of such
relatives to serve as clerks in any precinct court within
the Salt Lake County Precinct Court System.
The respondents herein ask that the decision and judgment
of the court below be affirmed, and thei matter remanded to
the court below with instructions to eqjoin the employment
of such relatives in any precinct court within the Salt Lake
County Precinct Court System.
Respectfully submitted,

BRIAN M. BARNARD
214 East Fifth South
Salt Lakd City, Utah

84111

Attorney for PlaintiffsRespondents
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